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t1)

{2)

t3)

THTSAcREEME$r is made on

tserwe,ex:

WseRras:

3 Seplember2009

KAUeSKTL rHr. {registered id. 580609-0150), whose ragistered office is at Borgart0n 19,

105 Reykjavik, lceland {hereinafier refered to as ('KEUPI}IHG }lolDco');

KnuptHtnc BaNx u.r. (registered lD. 560882-0419), whose registered offfce ls at
Borgartun 19, 105 Reykjavik, lceland {"KnutrHrNG");

THs lcn-eHorc GovERNMsrur, acting through the Minisky of Finance, (registered lD.
55016S-2829), whose registered office is at Arnarhvill, Reykjavik; (the "Govenil$nEruT'l);
and

New KluprHrhrc BANK H:F {regi$tered lD. 58100&0150}, whose registered office is at
Borgartun 19, 105 Reykjavik, lceland {"New KeuRn*lxe')

(4)

(A)

tts)

tc)

(D)

tE)

{F}

{G)

(H)

On I October 2008 the FME appointed the Resolution Committee in accordance with
article 5 of lagislative Act No. 12512A98 on the Authority for Treasury Disbursements due
to Unusual Financial Market Circumstances etc., amending Act No. $1nA02 on Financial
Undertakings {the "Act on Flnanciat Undertakings'};

On 18 Ociober200B lhe Govemment established New Kaupthing;

On 21 October 2008 the FME decided on the basis of Sre Act on Financial Undertakings
to transfercertain assets and liabilities from Kaupthing io New Kaupthing;

On 24 November 2008 the District Court of Reykjavik granted Kaupthing a moraloriurn on
payments to creditors which is still in force:

The Resolution Committee has the legal obligation and aim to maximise the value of
Kaupthing's assets and to safeguard the interests of Kaupthing's creditors;

The Govemment is working towards ensuring a stable and functioning banking system in
lceland;

!n 17 Jtly 2009 certain oJthe Parties s$ned a heads of temis agreement (the "Heads of
Terms");

The Parties have agreed to carry out and implernent certain transactions, wilh reference
to the abovementioned, and in that regard certain of the Parties have ente,red and/or
agreed to enter into:

(a) the Govemment Capitalisation Agreement dated on or around the Signing Date
pursuant to which the Govemment shail capitatise New Kaupthing of wat ot a
subscription for the Government Subscription Shares in consideration for the
issue by the Government of the Government Bond to New Kaupthing (the
"GoVernment Capltalisatlon"); and

(b) the shareholders' Agreement, the Tier il capital lnstrument Agreemen! the
Escrow and contingent value Rights Agreement and the Equity option
Anangement to be daied on or around the Signing Date,

along with this Kaupthing Capltalisation Agreement (the' Agreemenf);

As at the Signing Date, the Governrnent owns 1007o of the issued shares in the share
capital of New Kaupthing being 775,000,000 ordinary shares which it subscribed for on or

tl)
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around 18 Oetober 2008 for an aggregate subscription price of ISK 775,000,ffi0 together
with the Government Subscription Shares;

(J) All pre-conditions to the entering into of this Agreement and the other Transaction
Documenls have been futfilled:

(K) lt is the inlenilon of the Parties, if the Capitalisation Conditions are fulfilled, that Kaupthing
Holdco will acquire the Subscription Shares in consideration for the Subscription Assets;
and;

(L) lt is the intention of the Parties, if the Kaupthing Capitalisation is not completed on or
before the Withdrawal Date, that the Kaupthing Capitalisation Agreement and the
Karipthlng Capitalisation shall terminate and cease to have any effect, and the Escrow
and Cantingent Value Rights Agreement and the Equig Option Arrangement shall take
effect, each in accordance with their respective terrns.

lrtsEgnsEo:

1. DEFtutrol,tsAND|NTERpRETATIoN

'Accrued lnteresf' means the aggregate amount of interest accrued on lhe Government
Eond for the period between 22 October 2008 and the Kaupthing Capltalisation Date, in
accsrdance with the terms of the Governrnent Bond;

'Agreed Form'! means a form agreed between or identified by the parties for ihe
purposes of this Agreement and signed or initialled for identification purposes by them or
on their behalf;

Appolntment Letters" means the letters, in the Agreed Form, dated on or about the
Signing Date, relating to the appointment of directori to ttre board of New Kaupthing as
set out in Ctause 3.1 (0;
nBusiness Daf' means a day except a Saturday or Sunday, on which banks in Reykjavik
are open for business generally;

"Capitalisation conditlons" shall have the meaning given to the term in Clause 8"1;
'lcompetition Authorifiy* means
{Samkeppnise fti rt i ti dl;

the lcelandic Competition Authority

'Crsditors" means the creditors of Kaupthing;

i:cYit9l.t' Due Diligence Review" means the due diligence leview which shal provide
the creditors with information wirh respect to the Kaupihing capidtis;fi"; ;r;uiilj;
Clause 5.1;

"Crediitors' Feedbaek" means the informational feedback and reaction from Creditors
with respect to the Kaupthing Capitalisation;

"Due Diligence Review" means the due diligence review conducted in accordance with
Clause 5.1 of this Agreement;

uEmergency 
Powgrs Legislation" means the lcelandic Act on the Authority for Treasury

Disbursements due to unusual Financial Market circumstances, No 12sl20dg; 
' '--'--'r

"Ensumbrartce" means all securi'ry interests, options, equities, claims, or oiher ihird paiiy
rights including rights of pr+.emption of any nature whatsoever;

'Equity Option Arrangemgnf'means the Agreed Form equity option instrument issued
!.V 

th9 Golernment to Kaupthing in respect of gOyo of the dovernment's shareholding in
New Kaupthlng, dated on or around the Signing Date;
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"Escrow and contlngent value Rights Agreement* means lhe Agreed Form escrow
and contingent value rights agreement dated on or about the Signing Date;

UFMEU means The Financial Supervisory Authority of lceland (Fjdrmdtaefrinitilj;

"Government Bond" has the meaning given to it in the Government Capitaiisation
Agreement;

"Government capitalisation Agreernenf' means the agreement between the
Govemment and New Kaupthing relating to the Government Capitalisation;

"Government subscrlption shares" means the 11,870,833,333 ordinary shares in the
capital of Nerr Kauplhing issued to the Governmenl pursuant lo the Government
Capitalisation;

"Group" means New Kaupthing and its subsidiaries from time to time;

"lnterlm Period" has the meaning given in Clause 3.1 {0;

"Kaupthing Capitalisation Date'! means the date that the Kaupthing Ca$talbation takes
place, on or before the Long Stop Date;

"Liquldity Faclllty Letter" means lhe letter from the Ministry of Finance {together with the
appended term sheet) substantiaily in the form as set out in schedule 4;

"Long Stop Date" means 31 October 2009 (or such other date as the parties may agree
in writing);

"Mabrial Subsidianl' means any subsidiary of Nar Kaupthing thal contributes or is
responsible for more than 10% of the Group's operating profits in ihe mree months period
to 31 July 2009 (or if such subsidiary is afier the daie of this Agreement acquired by tne
Group it would have contibuted or been responsiile of more than ro'2, ot'trte biJup"
operating profits in the three month period to 31 July 2009 if its profit *ur" t.t"n llto
account in determining the Net lncome of the Group in such three month period.

"Net lncome" means the amount (which may be negative) of net income of New
fgupthing for the period comrneneing on 22 ociober 2008 and ending on 30 Septernber
2009 {inclusive) as agreed or determined in accordance witn sctreJuie 3 and which, for
the avoidance of doubt, shall:

i) include Accrued lr*erest;

ii) be calcuiated on a consistent basis with New Kaupthing's audited fnancial
slatement for the year 2008, and

iii) to the extent not inconsistent with paragraph (ii) above, be calculated on a
consistent basis with New Kaupthing's financial statements dated 30 June 2009,
31 August 2009 and 30 september 2009, each of which have been revieweJ
{atthough not formalty approved} by New Kaupthing's auditors.

iv) notrrrrithstanding items (ii) and (iii) above, account for all items that have negatively
affected New Kaupthing's equily up until the 30 September 2009 and which have
not been accounted for in New Kaupthing's prolit and loss statement, including,
r,rithout limitation, possible changes in the equity related to changes in valtie
of foreign cunencies:

"Parties" means the parties to this Agreement and "party" rneans each of them;

"Resolutlon Committee" means the resolution commitee of Kaupthing from time to time;



1.

2.1

6

"Returned Capital" is defined in Clause 7.2;

'€et-off Agreemenf' means the agreement relating to certain aspects of the {inanciat
sef{{ement between Kaupthing and New Kaupthing dated on or about the signing Date;

"Shareholders Agreement" means the Agreed Form sharehotders' agreement dated on
or about the Signing Date setting out the rights and obligations of cerlain of the Parties
with respect to their shareholdings ln New Kaupthing and taking effect on the Kaupthing
Capitalisation Date;

"signlng Date" means the date of thisAgreement;

"SparisJ60abankinn" means Sparisj6dabanki lslands hf. (registered lD. 681036-1379),
whose registered office is at Rau6ardrstigur 27, 105 Reykjavik, lceland;

"sPM" means sparisj66ur Mfrasfslu, (regisiered lD. 610269-b409), whose registered
office is at Digranesg6tu 2, 310 Borgarnes, lceland;

"sPRoN Bcnd" means the bond issued to New Kaupthing by sparisj60ur Reykjavikur og

$0gnnis hf,, (registered lD. s40s0z-2770lr whose regrstered office is at'r-'agmuri o-,
Reykjavik, lceland f'sPRoN') as payment for deposits taken over by New Kaupthing;

"$ubscription Assets" means the assets paid to New Kaupthing in consideration for lhe
Subscription Shares as approved by the FME and which are set out h the lndependent
auditors report on assets to be paid in consideration for the subscription shares;

"Subscription Shares" has the meaning given in Clause 2.1;

'Tier ll Capital lnstrumenf' means the Tier ll capital instrurnent pursuant to the Tier ll
grpilr! lnstrument Agreement which shalt remain h ptace 

'afler 
the x""pii,ins

Capitalisation;

"Transactlon Documents" means this Agreement together with the Govemment
capitatisation Agreement, the iscrow and th-e contingenivalu" niJntr'igr;"#;,;;
Tier ll capital lnstrument, the shareholders Agreement, set-off Agreement il;;iq;ry
Option Arrangement;

'Transferred Assets' means the assets transfered ts New Kaupthing from Kaupthing,
pursuanl lo a decision of the FME dated 21 October 2008;

'Transfened Liabilitles" means the liabilities transfened to New Kaupthing from
Kaupthing, pursuant lo a decision of the FME dated 21 october 2008;

lw{ffawat Date" means the eariier of ii) the date that Kaupthing dectares that the
capitalisation conditions are not fulfilled and that the Kaupsring i"pit."iir"tion shall not beundertaken, or (ii) the Long stop Date, if the Kaupthing capitalisation nas not occur;;;
or before the Long $top Date;

Tllritten Resolutionst'means the resolutions in writing proposed to be signed by the
Government on the Kauplhing capitalisaflon Date in tne egreed rorm" iiter aia, toljl:rease the share capital of New Kaupthing and to issue and allot tre $ubscription
Shares to.Kaupthing Holdco on the Kaupthing Capitalisation Date and to *un*"qrlniry
decrease the authorised share capital of New Kaupthing .

SUtsscRIPTioN AND PURCHASE PRI0E

Kaupthing Ho[dco undertakos to subscribe to ordinary shares in the capital of New
Kauptlring as will be required to fulfll Kaupthing uqldcos obligations *O"i.frur" 6 G
"Subscription Shares") and New Kaupthing agrees to issuJsuch Subscription Shaies,
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subject to the terms and conditions of this Agreement, in consideration for &e
Subscription Assets.

New Kaupthing warrants that as at the Completion Date, the Subscription Shares are
issued fully paid up and free from any Enanmbrances.

Kaupthing Holdco warrants that as at the Cornpletian Dale, it is the sole legal and
beneficial owner of the Subscription Assets and that the Subscrlption Assets are free from
any Encumbrances.

Kaupthing Holdco shall have the right but not the obligation (and in place of its obtlgation
to acquire the Subscription Shares under clause 2.1 herein) to subscribe to a sufficient
number of ordinary shares such that lt shall become the holder of g0Yo of the issued
ordinary shares in the capital of New Kaupthing. The price per share payable shall be the
same price per share that it would have paid for the Subscription Shares under clause
2.1, ln the event that Kaupthing Holdco exercises this right, the clauses of tfiis agreement
relating to the exercise of the rights set out in clause 2.1 shall be adjusted accordingly.

Stcnrue pEre

On the Signing Date (if not already done), the followhg items will occur in the followirg:

(a) The Governrnent shall enter into the Government Capitalisation Agreement; issue
the Govemment Bond to Ne$/ Kaupthing and subscribe for the Government
subscription shares in accordance with ihe terms of the Government
Capitalisation Agreement;

{b) New Kaupthing and the Government shall have prepared in Agreed Form the
Written Resoluiions;

(c) Kaupthing and New Kaupthing shallenter into the Escrow and Contingent Value
Rights Agreement which shall take effect in accordance with its terms on lhe
Wlhdrawal Date, or which shall be terminated on the Kaupthing Capitalisation
Date, as applicable;

(d) The Government shall execute the Equity Option Anangement, which shall be held
bV n9 Government and released to Kaupthing oi tt e Wittrdnawat Date in
accordance with its terms, or which shall be termlnated on the Kaupthing
Capitalisation Date, as applicabte;

{e) The Parties shall enter into the Shareholders Agreement, which shall lake efi€ct on
the Kauflhing Capitalisation Date in accordance with its terms, or which shall be
terninatred on the Withdrawal Date, as applicable;

(t The Parties shall enter into the Set-off Agreement, which shail take effect in
accordance with its terms; and

(g) At the nomination of the Resolution Committee, the Government will ensure that
five new directors shall be appointed to the board of New Kaupthing in accordance
with the Appointment Letters (the ,'Kaupthing Board Members.) io, 

" 
n*eJterm

beginning on the signing Date and ending on the earlier of the Kaupthing
Capitalisation Date or the Withdrawat Date, as applicable (fhe "lnterim p"iioA'tl
Kaupthing may decide to appoint fewer directors that wilt in thal case hold five
board votes in total. The Government will further ensure that the board will elect a
chairman from the board of direclors who will not carry a casting vote in the case of
a deadlock during the lnterim period, The Govemment and New Kaupthing
undertake to amend Narv Kaupthing's articles of association as needed for thi
purposes of this Ctause 3.1 (0.

2.3

2.4

3.

3.1
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4.1

5.

5.1

I

INTERIii PERloD

At alltimes during the lnterim Period, New Kaupthing shall procure that:

(a) its business shatl be conducted in a manner consistent with its ordinary practice ln
the 6-month period prior to the Signing Date, and in particular, none of the matters
or transactions contemplated by Schedule 1 in relation to New Kaupthing or any
Material Subsidiaries shall be approved or consummated without the prior written
consent of both the Government and Kaupthing (not to be unreasonably withheld
or delayed); and

(b) Kauplhing and Kaupthing Holdco and their professional advisers and creditors are
provided with such access for the purposes of conducting due diligence as is set
out in Schedule 2,

CoHornot.ts

The subscription obligations of Kaupthing and Kaupthing Holdco are in all respects
conditional upon the satisfaction (or waiver, as the case may be) of those mafrers set out
below {the "Capitalisation Condltions").

(a) satisfactory completion of the Due Diligence Review and the Cred'rtors Due
Diligence Review as set oui in schedule 2, as reasonably determined by
Kaupthing;and

(b) Creditors' feedback satisfactory to Kaupthing and the subsequent decision by the
Resolution Comrnittee to undertake the Kaupthing Capitalisation.

Kaupthing, Kaupthing Holdco and the Resolution Committee will use their respective
reasonable endeavours, (including, without limitation the provision of informaiion) to
procure the fulfilment of the Capitalisation Conditions, subject always to Kaupthing's
discretionary decision as contemplated in 5.1 (b) above, as soon as possible and in any
event prior to the Long Stop Date.

Kaupthing may, on behalf of itsetf and Kaupthing Holdco, waive in whole or in part the
Capitalisation Conditions.

Each Party undertakes to notifu the other Parties in writing of anything which will or may
prevent any of the Capitalisation Conditions from being satisfied on br before the Loni
S-top Date promptty upon it coming to its attention.

lf any of the Capitalisation Conditions are not duly fulfilled or not waived (as the c-ase may
be)' on or before the Long Stop Date, this Agreement and the Sharehoiders Agreement
shall immediately terminate and cease to have any effect, and the Escrow and C6nfingent
Value Rights Agreement and the Equity Option Ariangement shall become etrective, e"acn
in accordance with their respective terms.

lf thls Agreement is terminated in accordance with Clause 5,5 the rights and obligations of
the Farties under this Agreement shall cease save as otherwlsb specitJd in this
Agreement.

The Government, Kaupthing and New Kaupthing shall endeavour to reach a satisfactory
solulion .with respect to the acquisition by New Kaupthing of spM. Foltowlng thi
Kaupthing Gapitalisation, in the event that ihe creditors of $PM shall be granted share
options in New Kaupthing as a result of a composition of creditors of spM, the
Govenmenfs and Kaupthing Holdco's respective shareholdings in,New Kauptlring shall
be diluted on a pro rata basis,

5.2

5.3

5.5

5.0

5.7
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6.1

I

The Government shall provide New Kaupthing with a hold harmless letbr similar to lhe
hold harmless letter provided for the value of the SPRON Bond for the value at which the
asset$ were transferred from Sparisj6dabankinn.

Posmon Followrue KAUpTHING Caprx-sEltou

The Parties agree that following the Kaupthing Capitalisation in accordance with this
Agreement" the capitalisation and capital ownership structure of New Kaupthing shall be
as follows:

(a) the Government shall have contributed, in aggregate since October 2008, 35% of
the New Kaupthlng Capitalisation; and

tb) Kaupthing Holdco shall have coniributed, in aggregate, 650/o oJ the New Kaupthing
Capitalisation;

(c) For the purpose of this clause 6, 'New Kaupthing capitalisation' means the
aggregate capitalization needed in order to raise the CAD ratio of New Kaupthing
to 16% ('CAD Ratlo Percentage) b,ased on the risk-weighted asset value and
consequent regulatory capital requirements of New Kaupthing prevailing as at the
Business Day prior to the Kaupthing Capltalisation Date "

(di Thereof 49o ("Tier ll CAD Ratlo Percentage') shall be in the form of the Tier ll
Capital lnstrument (unless othenruise required by the FME) based on the risk-
weigh{ed asset value and consequent regulatory capital requirements of Nev.r
Kaupthing prevaiting as atthe Kaupthing CapitatsjUon bate

(e) The Govemmenl's holding in New Kaupthing shall consist of the entire Tier ll
Capital lnstrument (subscribed for at par) witlr the remainder of the Governmenl's
35% capital contribution being by way of subscription for share capital.

t0 Kaupthing Holdco's holding in New Kaupthing shall consist enttrely of share capital
and shall in aggregate equate to a percentage of 100o/o minus the percentage of
the fully diluted share capital represented by the shares held by the Governme-nt.

K*uprHwc CnpFausnrou

Following the Government Capitalisation and if the Capitalisalion Conditions are fulfilled
the Kaupthing capitalisation shall lake place on ttre'ffithiil capitareaiion D;i;;i
Borgartun 19, 105 Reykjavik, or at such other place as is agreed in *riii"g Uv in" p-"rtL.'

fi.the T3uplting Capitatisation Date (if not already done), the foilowing items wiil ogcur
(u,nless the Partieg agree alother mectranism foi achieving the poslion described in
Clause 6) :

{a} New Kaupthing shalt hold a shareholders' meeting to decide on the increase of the
share.capital of l.lew Kaupthing and to issue and allot the Subscription Shares to
Kaupthing floldco;

{b) At the shareholders meeting referred to in (a) above, Kaupthing Holdco shall
subscribe for the Subscription Shares and for consideiation transfer the
Subscriplion Assets to New Kaupthing;

(c) At the shareholders meeting refened to in (a) above the shareholderc of New
Kaupthing shall decide on the decrease of the share capital of f-few kauptning (.ll
of which shall be shares then held by the Government) in consideraiion of ttre
transfer to the Government of a principal amount of the Gove;nment Bond equal to
the sum of a) the principal amount of the Government Bond; minus b) the amount
to remain invested (calculated on the basis of the CAD Ratio perceniage and the

7.

7.1

7-2
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7.4
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Tier ll CAD Ratio Percentage) by way of share capital; plus or minus c.) the
percentaEe of Net lncome (as calculated at 31 August 2009) equivalent to
Kaupthing's shareholding (cunently 87%) as agreed or determined in accordance
with Schedule 4) ("Returned Capltal');

(d) To the extent possible, the Returned Capital shall be transferable to the
Government on the Kaupthing Capitalisation Date, less the amount requhed for the
Government to subscribe for the Tier ll Capital lnstrument (cafculated on the basis
of the Tier ll CAD Ratio Percentage) which shall be retained by New Kaupthlng in
full consideration of the lssue to lhe Government of the Tier ll Capital lnstrument.
The remainder of the Retumed Capital shall be paid in accordance with paragraph
(i) below;

(e) New Kaupthing shall procure the entry of Kaupthlng Holdco in the register of
members of New Kaupthing as the holders of the Subscription Shares and the
entry of the Government in the register of debentures of New Kauplhing as holder
of the Tier ll Capital lnsfument;

(0 New Kaupthing shall hold a meeting of its board of directors at which the business
referred to in paragraphs (ai to (e) above shall be transacted and all ancillary
documents and forms thereto shall be executed and signe.d;

(s) New Kaupthing shall deliver to the Resolution cornmittee, Borga*un 1g, 10b
Reykjavik, certffied copies of the share register of New Kaupthing;

(h) The Escrow and contingent Vclue Rights Agreernent and Equity option
furangement shalt terrninate and be cancelled fts the case may be) and the
Shareholders Agreement shall become effective, each in accordance with their
respective terms; and

(i) The Parties shall begin lhe process of agreeing or determining the Net lncome.
within s Business Days of the Net tncoml having been so 

"gr;J 
o1" d;t";;l;u;

New Kaupthing shall transfer to the Governmlnt a principat arnount of the
Government Bond equal to the Retumed Capital te,, uny-",no;il ;;;
released pursuanl to paragraph (d) above ;

{together, the "Kaupthing Capttalisation,).

Following the Kaupthing capitalisation Date and when the reviewed financialEtatementsfor 30 september 2009 have been finalised, the Parties shall catcuiaL Net lncome as at
30 september 2009. once the parties are ln agreement on such Net lncome calculationthe amount of Returned llqilat shal be adlujteO accorOingly t" ;;;;;;;';;;;;;
shanges ftom 3t August 2009 by payments betweenlfie reteiant parties.

lf the provisions of clause 7.1 ye not complied with on or before the Long stop Date, thePartigs shall not be obliged to undertake the Kaupthing Capitaltsa1oriano'may, ;1;
unanimous agreement:

{a) defer Kaupthing Capitalisation iwith the provisions of this Clause 7 apptying to
Kaupthing Capitalisation as so deferred); or

(b) proceed with lhe Kaupthing Capitalisation as far as practicable (without limiting
lheir respective rights and remedies under this Agreement);

9r' f.ailip such unanimous agreement, the partios shall treat this Agreement as
terminated for breach ol condition (witlrout limiting their respective rights and remedies
under this Agreement).
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Kaupthing nray, at any time until the Long Stop Date, declare that it shall not undertake
the Kaupthing Capitalisation by giving notice in writing to that effect to the Govemment.

lf Kaupthing gives notice to the Government pursuant to clause 7.5 or if the provisions of
Clause 7.2 are not complied wiih on or before the Long Stop Date, this Kaupthing
Capitalisation Agreement and the Shareholders Agreement shall terminate and cease to
have any effect and the Escrow and Contingent Value Rights Agreement and the Equity
Option Anangement shall become effective, each in accordance with their respective
lerms-

Kluprxr*c GUARANTEE

ln consideration of the Government and New Kaupthing entering into this Agreement,
Kaupthing hereby inevocabiy and unconditionally:

{a) guarantees to the Government and New Kaupthing the full, prompt and complete
performance by Kaupthing Holdco of all its obligations under this Agreement; and

{b) undertakes to the Govemment and New Kaupthing that whenever Kaupthing
Holdco does not perform any obligation when due under or in connection with this
Agreement, that it shall immediately on written demand perform that obligation as if
it were the principal obligor-

The guarantee contained in this clause I is a continuing guarantee and shall remain in
force until all the obligaiions of Kaupthing l.{oldco under this Agreement have been fully
performed. lt is independent of every other security which the Government and Netv
Kaupthing may at any time hold for the cbligations of KaupflTing Holdco under this
Agreement.

This guarantee may be enforced by the Government and New Kaupthing rwithout the
Governrnent and New Kaupthing first taking any steps or proceedings'agaiist Kaupthing
l-.lnlrlnn

G

10" CgNriognnqlrry

10'1 fxcepi as provided in Clause 10,2, each Party shall treal as conlidential lhe provisions of
the Transaction Documents, ail informatjon it possesses rerating t. N; d;;thid;;
the other Parties and all information it has received or obtain-ed relating to tn"-otne,
Parties as a result of negotialing or entering into the Transaction Documents.

10'2 A Party may disclose, or permit the disclosure of, information which would othenruise be
confidential if and to the extent:

(a) required by law or any securities exchange, regulatory or governmental body;

tb) disclosed to its professional advisers and/or, in connection with the negotiations
and approval of the arrangements contained in the Transaction Doeurnents, to its
Creditors (provided that such persons are required to treat such information as
confidential);or

o./.
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(c) it comes into the public domain other than as a result of a breach by a parly or its
affiliates or advisers of this Clause 10 (including as the result of an announcement
in compliancewith clause 10),

provided that, to the extent reasonably practicable, prior written notice of any confidential
information to be disclosed pursuant to this Clause 10 shall be given to the oiher parties.

10-.3 The confidentiality restric{ions in this Clause 10 shall continue to apply after the
termination of this Agreement pursuant to Clause 5.5 or Clause 7,S without limlt in time.

11, ANNOUNCEi'ENTS

11-1 Except as provided ln Clause 11.2, no announcement shall be made by any party relating
to the Transaciion Documents without the prior written approval of the othir pariies, such
approval not to be unreasonably withheld or detayed.

11.2 A Party may make an announcement relating to the Transaclion Documents if (and only
to the extent) required by the law of any relevani Jurisdiction or any securilies exchangi
regulatory oI governmental body in which case such Party shalltaie all steps as may be
reasonable in the circumstances to agree the contents of such announcement wlth the
other Parties prior to making such anniuncement.

11'3 The restrictions on announcements in this Clause 11 shall cor*inue to apply after lhe
termination of this Agreement pursuant to Clause 5.5 or Clause 7.3 without'lirit inli**.

12, ENnReAeaeEilENT

This Agreement' togeiher with each other Transaction Document and any other
documents referred !o in this Agreement or any Transaction Document, constitutes thewhole agreement between the Parties and suiersedes any previous anangements oragreements between them relating to the sale and purchase of irre Suuscriptioi Shares.

-I3. SEVERAIiICE AND VALPITY

'lf any p&vjsion of this Agreement is or becornes illegal, invalid or unenforceable in any
d,espect under lhe law of any jurisdiction, such provision shall be deemed to be severed:from'lhis Agreeqrent and the Parties shall re$ace suctL provision with one having an€ffect as crose as possibrero the def,cient provision. The remaining provisiens wirr rem*r
'in full force in that jurisdictiun and'au prdui.ion* *ii-;;;';;"f;i";rfi';H;=ot'rr"t,

, ,lurisdiction I
14. VARIATOilS

No variation of this Agreement shall be effective unless in writing and signed by or on
behatf of the parties.

15, REMEDIESANgWAIvTRs

'15'1 No waiver of an1 rightunder this Agreement or any other Transaction Document shall beeffective unless in writing. unless ixpressly stateo ;ihil; ; waiver sha[ be effective
ohly in the circumstances forwhich it is given.

15'? Nodelay or omission by any Parly in exercising any right or remedy provided by law or
under this Agreement shail eonstitute a waiver oi=uin rilm or remedy.

15'3 The single sr partial exercise of a right or remedy under this Agreement shalt not prectude
any olher nor restrict any further exercise of any such right oruem"ov.
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15.4 The rights and remedies provided in this Agreement are cumulative and do not exclude
any rights or remedies provided by law.

16. ETTECT OF K.AUPTHING CAPITALISATIOH

The provisions of this Agreement and of the other Tfansaclion Documents which remain
to be performed following Kaupthing Capitalisation shall continue in full force and effect
notwithstanding the Kaupthing Capitalisation, save to the extent thai such Transaction
Doquments terminale as a result of the consummation of the Kaupthing Capitalisation,

17. COSTSANDEXPENSEE

Except as expressly provided otherwise, each party shall pay ils own costs and expenses
in connection with lhe negotiation, preparation and performance of lhis Agreement and
the other Transaction Documents.

18 NoilcEs

18,1 Any notice or other communication to be given under or in connection with this
Agreernent ('NoticeJ shall be in the English language in writing and signed by or on
behalf of ihe Party giving it and marked for the aftention of the other Pariy. A Notice may
be delivered personally or sent by fax, pre-paid recorded delivery or international courier
lo the address or fax number provided in Clause 19.3.

18.2 A Nolice shall be deemed to have been received;

(a) at the time of delivery if detivered personally;

{b) at the time of transmission if sent by fax;

{c) 2 (tr,vo) Business Days after lhe time and date of postlng if sent by pre-paid
recorded delivery; or

td) 3 (three) Business Days after the time
qourier,

and date of posting if sent by inlernational

provided that if deemed receipt of any Notice occurs after 6.00 p,m. or is not on a
Business Day, deemed receipt of the Notice shall be s,00 a.m. on the next Business Day.
References to time in this Clause 18 are lo localtime in the country of lhe addressee.

18.3 The addresses and fax numbers fof service of Notice are:

(a)

Nam-e: Kaunthing Bank hf.

Address: Borgartdni 19, 10S Reykjavik. lceland

For the attention of; Steinar F6r Gu6geirsson

Fax number: +354444-612e

with a copy to; Kaupskil ehf.

(b)

Name: Kaupskilehf.
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Address: Borgart0ni19, 105 Reykjavlk. lceland

For the attention of; $teinar F6r Gudgeirsson

Faxnumbsr: +354-444-6129

(c)

Name: Ministry of Financo

Address: Arnarhvoll, 1S0 Reykjavik

For ihe aftention of Permanent Secretary

Fax number: +354 562 8280

(d)

Name: New Kaupthing Bank hf.

Address: Borgart0n 19, 10S Reykjavlk

Fsr the attention of: Finnur Sveinbjdrnsson

Fax number; +354 4rt4 6119

with a copy to: Bj6rk F6rarinsd6ttir

18'4 A Party shall notis the other Parties of any change to its address in accordance with the
provisions of this Clause 18 provided that such notification shall only be effective -on the
later cf the date specifed in the notification and 5 (five) Business- Days after Ceemed
receipl

19. CouNTERP*RT$

This Agreement may be executed ln counterparts and shall be effective when each parg
has executed a counterpart. Each counterpart shall constitute an original of this
Agreement:

?:A. GovERr{tNGLAwAl,lDJuRsDtcnot[

20'1 This Agreement shall be governed by and construed in accordance with lcelandic law.

2o'2 The Parties irrevocably agree that the courts of lceland are to have exclusive jurisdiction
to settlg. any dispute which may atise out of or in connection with this agr"*r"ni-;no
proceedings rn respect of any dispute may be brought in suct courts.

lN wlTNEss WHERE0F each Party has executed this Agreernent, or caused this Agreement tobe executed by its duly authorised r.,Jpr"rentutiuu..
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)
)
)

$igned by
for and on behalf of Kaupthing Bank hf,

Signed by
for and on behalf of Kaupthlng Holdeo

Signed by
fsr and on behatf of tJre Government

$igned by
for arid on behalf of New Kaupthlng Bank hf.

.ft-*.-="
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ScHpou* 1

ReseRveo Mlrrr,ns

1.

2.

3.

4.

Transferdng, disposing of or granting any option in respect of any material part of its
assets;

Making any materiat ehange in the nature or organisation of its business;

Discontinuing or ceasing 1o operate all or a material part of its business;

Otherwise than in the ordinary and usual course of banking business, borrowing money
or incurring any other indebtedness or liability;

Declaring, nraking or paying any dividend or other distribution or the redemption or
repayment of shares or any subordinated debt;

Creating, allotting or issuing any shares or other securilies;

crealing, issuing, or granting any option or right to subscribe in respect of any share
capital;or

Creating Encumbrances over any Material Assets sther than in the ordinary course of
business or in connection with liquidity purposes with the lcelandic Cenkal Bank and for
purposes of this paregraph B, "Materiai Assets,, means any asset or group of assels of the
Group which in the aggregate represents, in consolidated tinanciaibooks of the Group,
more than 104/o of the Group's gross assets,

save for where any such matter or transaction is specifically contemplated by this Agreement or
any other Transaction Document.

6.

7.

8.
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SCHEDULE 2

Due Dx-rcencE AccESs

The Due Diligence Review shallbe sub.iect to the following terms:

1 New Kaupthing and the Government agree that throughout the time period from the date
of lhis agreement until the Wttrdrawal Date, New Kaupthing and the Government shall
continue to allow Kaupthing and its advisors to conduct such financial, commercial, legal
and teehnical due diligence review of New Kaupthing as they may, acling reasonably,
reguire in connection with the Kaupthing Capitalization. This inctudes reasonable acceis
to any such key employees, advisers, records, agreemenls, licenses, etc. of New
Kaupthing or the Government which Kaupthing considers necessary in order to duly
complete the Due Diligence Review.

2. The Parties shalltake all reasonable measures to ensure that Kaupthing and its advisers
shall have continued access to the Deloitte LLP Net Asset Valuaiion Report part 1, the
Deloitte LLP Net Asset Valuation Report Part 2, the Oliver Wyman Net Asset Valuation
Repo* and the business plan and the detaited model from the management of New
Kaupthing, provided those parties sign the agreed respective contioenliatity and hold
harmless agreements.

The creditors'Due Diligence Review shall be subject to lhe following terms:

3. lndependent flnancial advisers appointed by the Creditors and advisers of Kaupthing thathave recejved permission from the rMe and Kaupthing to conduct a financial,commercial, legal and technical due diligence review of t*"w xaupttring {suchindependent advisers appointed by the Crediirs and adviserc in" "rin"ncial Advlserc,,)
shall continue to have the fottowinj access toinro*rtion6;;J;; Nffiiilfi;;;--"

a. Fullaccess to the lntralinks Data room.

b' Full access to the Deloitte LLP Net Asset Valuation Report part 1, the Deloitte
LLP Net Asset Valuation Report part 2 and the Oliver V\gman trtet *sset
Valuation Report- The FinancialAdvisers must have signed the standard held
harmless letters and conlidentiality agreements lo be allowed access to the
relevant reports.

c' Full reasonable access to the management personnel of New Kaupthing.
Whenever possible, the Financial Advisers shall endeavour to 

"uum'ri-inei,quetions and discussion points to management personnet at teast t;il; ;;",to a meeting.

Creditors and their advisers that have signed confidentiality agreements w1h Kaupthing,
btt.have not received permission trom dre FME (such crloiiors and their advisers rthe
'Privaie creditors.) as contemplated above, shail continue to have the ilsht i" 

"*urtrt "financial, commercial, legaland technicaldue diligence review of New xru"pft,ingth;ryi;

a. Restricted eccess to the lntralinks Data room as mutually decided U"t*r";l,the
Parties,
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b. Full aecess to the Deloitte LLP Net Asset Vatuation Report Part 1, subjecl to the
Creditors and their advisors signing the standard hold harmless letters and
confidentiality agreements for access to the reporL

c. RestricGd access to New Kaupthing management as mutually decided between
the Parties, New Kaupthing shall ln any event offer a meeting for the Private
Creditors with the management of New Kaupthing where the Prirrate Creditors
can put forward questions to be answered by management of New Kaupthing.
Any such questions need to be submitted 3 days prior to a meeting.

The Creditors, who have neither received permission from the FME as contemplated
above, nor signed confidentiality agreements with Kaupthing as Private Creditors, shall be
the "Publlc Creditors". The Public Creditors who so request shall receive an infotmation
package regarding New Kaupthing from Kaupthing, lts contents to be agreed between the
Parties,

Kaupthlng may decide to provide reslricted access for ihe Public Creditors to the
tntralinks Dataroom.

New Kaupthing will make financial, commercial, legal and lechnical information available
in a physical and electronic data room (the electronic data room being the "lntratinks
Data room"), Creditors shall direct their requests for access to the data roorns to
Kaupthing whicb shall arrange for the necessary access to the physical data room and
the lntralinks Data roorn.
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Scxepuu B

NET INcoME CeIcuuRnoH

cALcuLATtoN or Ner lxcoms

New Kaupthing shall deliver to Kaupthing a profit and loss statement iihe "P&L") sefting
out New l(aupthing's Net lncome for the period commenciqg on 22 october 2008 and
ending on 30 September 2009 (lnclusive) within 20 Business Days of the 30 September
2009.

Kaupthing will have 20 Business Days (starting on the first Business Day afier delivery of
the draft P&L ("Objection Period")), to agree or dispuie the Net lncome calculation. lf
Kaupthing disputes the Nel lncome figure calculated by New Kaupthing it must" within the
Objection Period, serve on New Kaupthing a notice to that effect setting out in reasonable
detail grounds for its dispute ('Dispute Notice'1.

New.Kaupihing shall procure that Kaupthing and/or its accbuntants are given such
assistance and access to information as may be reasonably requested by Kaupthing
and/or its accountante for the purposes of determinlng, wiitrin itn" Onl""iion perioO]
whether the draft P&L has been properly prepared and the Net lncome properly
calculated.

lf Kaupthing has not delivered a Dispute Notice to New Kaupthing during ttre Ob,jection
Period or if, before expiry of the Objection Period, Kaupihing serves-written notice on New
Kauplhing that it agrees with the Net lncome calculaiion as set out in the draft paf t"t"f'cce,ptance Notice'), the draft p&L will be linal and binding on Kaupthing and New
Kaupthing,

The costs of preparing ihe p&L wlll be paid by New Kaupthing, and Kaupthing will pay lts
costs of its review of it. untess otherwise directed by the Expert under paragiaph z, each
party wlll bear all other costs incuned by them in connection with this schedute 3.

lf Kaupthing serves a Dbpute Nolice, Kaupthing and New Kaupthing shall use theirrespective reasonabte endeavours to reach'agreement aE to lhe matter or matters indispute wiihin 10 Business Days of the date of delivery of such Dispute Noflce("Resolutlon Period,').

I p.r.gre flre expiry of the Resoruiion period, agreement is reached between Kauprhirrg
and New Kaupthing as io alt rnatters in dispute,-New Kaupthing .n"ri *min g erii;rG
Days of such agreement being reached, deiiver'or procure G ;.iiril i; Kilffi;';f;
Jgvised P&L incorporating such adjustments as have been agreed. rnu,uui""i;ci;;;
Net lncome calculation therein shall be final and oinain"g "- x.rptni"s;-il;
Kaupthing from the date of its delivery to Kaupthing.

REFERENCE To ExPFfiT

The, Expert is a person appointed in accordane wiflr this paragraph 2 to resolve a dispute
arising under paragraph 1..rn rgrpgct of any matters in dispute on wnicn'nolfiilt;;
reached within the Resolution period, such mattefs wjll be referred, on the application of
either Kaupthing or New Kaupthing ro the Expert for determination.

Kaupthing and New Kaupthing will agree on the appointment of an independent expert to
act as the Expert. lf no agreement is reached, either Parg may apply to a District Court of
Reykjavik to nominate the Expert.

1.2

1,3

1.4

1.5

1.6

1.7

2.

2.1

2,2
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2.3 Kauptfifng and New Kaupthfng musl co-operate and take all reasonabfe action as is
necessary to ensure that the terms of appointment of the Expert will enable the Expert to
give effuct to and act in accordance wifir the provisions of this paragraph 2.

?.4 The Expefi will prepare a wrltten decision and give notica {inctuding a copy} of the
decision to Kaupthing and New Kaupthing within a maximum oJ 20 Business Days of the
mater being refened to him {or such longer period es Kaupthlng and New Kaupthing may
agree with the Expert).

2.5 Within 5 Business Days of the Experfs decision, New Kaupthing must deliver to
Kaupthing a revised P&L incorporating such adjustments as have been determined bythe
Expert. The revised P&L and Net lncome calculation therein will be final and binding on
Kaupthing and New Kaupthing, in the absence of rnanifest enol from the date of its
dellvery to Kaupthing.

2'6 lf the Expert is unable for whatever reason to act, or does not deliver the decision within
the.time required by paragraph 2.5, Kaupthing and New Kaupthing will ensure that a
replacement expert is appointed ln accordance with the provisions of paragraph 2.3.

2'7 Kaupthing and New Kaupthing are each entitled to make onc written submission to the
Expert and must provide (or procure that others provide) the Expert with such assistance
and documents as the Expert reasonably requires for the purpose of reaching a decision.

2'8 To the extent not provided for by this paragraph 2, the Expert may, ln his reasonable
discretion, delermine such other procedures to assist 

'with 
the conduct of *r*

determination as he considers just or appropriate.

2'9 Kaupthing and New Kaupthing must, with reasonable promptness, supply all lnformation
and provide access to all documentation and personnel as each other rnay reasonably
require to make a submissbn under this paragraph 2.

2'10 The Expert will acl as an expert and nol as an arbitralor. The Expert will determine anydispute arising in connection the provisions of paragraph 1. il;i[;;; *;il;;;;;"
on the matters referred to him will be final ano ninoiig in ilre ansenci;iffiil;rr*'

2'11 Kaupthing and New Kaupthing will bear their own costs in relation to the Expert. TheExpert's fees and any costs properly ineurred oy nrm in arriving at his d*erminatiol(inctuding any fees and costs of any adviset, 
"pjoint"o 

fy ne expert) will be borne byNew Kaupthing or in such oJher projortions as the Expert directs.
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